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IN THE SUPREME COURT 
of the 
STATE OF UTAH 
E\.,.ALINE HARMON and 
CONRAD HARMON, 
Plaintiffs-A. ppellants ~ 
vs. 
OTTO RASl\1USSEN, LeREE RAS-
1\:IUSSEN, his wife; LEONARD M. 
SPROUL, and AMERICAN 
FALLS CANAL SECURITIES 
COlVIPANY, a corporation, 
· Defendants-Respondents. 
Case No. 
9690 
Reply Brief of Defendants-Respondents 
THERE ARE A NUMBER OF STATE-
MENTS MADE IN THE BRIEF OF DEFEND-
ANTS - RESPONDENTS WHICH ARE IN 
ERROR. 
Thus on page 2 of their Brief it is stated that 
"the side ditch was filled in by the plaintiffs 
prior to July 1958 to the level indicated in Ex-
hibit DB . . . employing a tractor for the pur-
pose." 
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The eYidence without conflict shows that at ti1nes the 
plaintiffs placed smne dirt in front of the gate located 
at the head of the ditch leading to the north to prevent 
children and others from turning the water into that 
ditch when it was not wanted there, but that 1nost of 
the dirt shown by Exhibit 3D was not placed there by 
the plaintiffs. There is a total absence of any evidence 
showing that plaintiffs employed a tractor for such 
purpose. Again on page 9 of defendants-respondents' 
Brief it is stated that 
"Dean Harmon further testified that he had 
used a tractor to fill an area of the ditch indi-
cated by Exhibit D3 prior to 1958." 
See testimony fo Conrad IIarmon, Tr. pages 13 to 51, 
and testimony of Dean Harmon, Tr. pages 52 to 67. 
In their Brief defendants-respondents also state 
as facts matters which are in conflict, such as, mean level 
of the west side of lith West Street is from 6 to 10 feet 
higher than the east boundary of appellants' land, and 
that dirt was deposited in the ditch by the government. 
See page 3 of defendants-respondents' Brief, and testi-
mony of Dean I-Iarmon, Tr. pages 57 and 65. 
POINT I. 
IT 'VAS PREJUDICIAL ERROR FOR THE 
TRIAL COURT NOT TO FIND ON ALL OF 
THE ISSUES RAISED BY THE PLEADINGS. 
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Under Point I of Respondents' Brief, pages 4 to 
7, thereof, it is argued that the failure of the Court to 
find on all of the issues raised by the pleadings was 
not prejudicial, and that the issues not decided were 
not n1aterial. Obviously, generally speaking, the issues 
of whether or not plaintiffs are the owners of the land· 
to which they claim as an appurtenance an irrigation 
ditch, and whether or not they have used such ditch 
in the manner and for the time necessary to establish 
a right by prescription are material to be determined 
by the Court where such matters are denied by de-
fendants. It seems to be the position of respondents 
that such issuse cease to be material in this case because 
the Court found that plaintiffs had abandoned such 
a right. If and when this Court concludes that the 
evidence does not support an abandonment, as we con-
tend the Court should do, then and in such event the 
issues above mentioned take on the very essence of 
this action and must be decided by either this Court 
or the Court below. 
Apparently respondents take the position that they 
are not precluded from claiming that the evidence does 
not support a finding that appellants have acquired 
an easement across respondents' land, notwithstanding 
the trial court failed to make a direct finding on that 
issue, but found that appellants had abandoned their 
easement. Thus it is argued on pages 6 and 7 of Re-
spondents' Brief that there is no evidence of adverse 
use of an easement for an irrigation ditch for 20 years, 
that an easement may not be acquired over a part of 
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land which is owned by the san1e person until adYersc 
use is Inade by the seYered portion oYer the portion 
retained by the owner. Both the eYi<lenee and the law 
are at war with such contention. The land on_T which 
plaintiffs-appellants clain1 an ease1nent was severed 
from the land retained by the then owner in I 905. See 
Exhibit 2, page 3. 
Conrad Harmon and the husband of Evaline 
Harmon acquired the property of plaintiffs in 1928. 
See abstract, Exhibit P2d, page :!0. Conrad Harmon 
testified that he is 60 years old, has lived on the Harmon 
property ever since he was 8 years old. That 15 acres 
of the Harmon property has been irrigated through 
the ditch across the Rasmussen property ever since he 
can remember, that he does and has claimed the right 
to use that ditch (Tr. 13-19). 
Evaline Harmon testified that she had lived on 
the Harmon property for forty-one years, that water 
has been diverted through the ditch which crosses re-
spondents' property ever since she has lived there, that 
she knew her husband claimed the right to use that 
ditch ( Tr. 68-70) . 
This Court has held in the case of Zollinger v. Frank, 
175 Pac. (2d) 714, 110 Utah 514, that the rule is that 
where a claimant has shown an open, visible, continuous, 
and unmolested use of land for 20 years, the use will 
be presumed to be under claim of right. Moreover, as 
stated in 17 A. Am. Jur.J page 652, and the numerous 
cases cited in footnote 9: 
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"It is a well-settled rule that where, during 
the unity of title an apparent permanent and 
obvious servitude is imposed on one part of an 
estate in favor of another part which servitude, 
at the time of severance is in use and is reason-
ably necessary for the fair enjoyment of the 
other part of the estate, then upon a severance 
of the ownership a grant of the right to continue 
such use arises by implication of law." The rule 
is followed where property is distributed to the 
heirs. 17 A. Am. J ur. 660, Sec. 50. 
POINT II. 
WE ARE AT A LOSS TO UNDERSTAND 
JGST \VHAT IS CLAIMED BY THE ARGU-
~IENT UNDER POINT II, PAGE 7, OF RE-
SPONDENTS' BRIEF. 
It is st a ted that the Court will take judicial notice 
of the average height of man. The reclining figure in 
Exhibit D3 may or may not be a man, and if a man, 
he may be anywhere from 3 or 4 feet to 6 or 8 feet tall. 
In any event the evidence shows that only a part of 
the dirt was filled in by plaintiffs, and even if plaintiffs 
filled in all of the dirt they may have believed it was 
necessary to prevent children or others frmn diverting 
the water to the north. 
Under the authorities cited in our original Brief 
such evidence does not support a finding of an abandon-
ment. 
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POINT III. 
THE TRIAL COURT ERRED IN GltANT-
IXG THE ~lOTION DIS~llSSI~G- PL .. \1:\-
TIFFS' .ACTION FOR D_A:\lAL~ES. 
'Ye do not wish to add to what is said in our original 
Brief except to observe that there is an error in the page 
of the citation of the case of Jones 'L 1• 1llutual Crcamcr.tJ 
Compan.lJ in the Pacific Reporter. The case is reported 
in 17 Pac. ( 2d) 256, not 249. 
'Vhen Ras1nussen denied the right of plaintiffs to 
clean out the ditch he not only ratified what had been 
done, but proceeded to complete the filling in of the 
ditch in front of his house, and threatened to fill in the 
ditch where it runs west to plaintiffs-appellants' land. 
POINT IV. 
THE TRIAL COURT ERRED IN CON-
CLUDING THAT PLAINTIFFS IIAD ABAN-
DONED THE DITCH IN FRONT OF THE 
RASMUSSEN HOUSE. 
No useful purpose will be served by repeating 
what is said in our original Brief. 'Ve have examined 
the cases cited in Respondents' Brief and, in our view, 
nothing is there decided which conflicts with, but, on 
the contrary, supports the law announced in the cases 
cited in Appellants' original Brief. There are some state-
Inents made under Point IV, Respondents' Brief, pages 
8 to 11, which deserve brief mention. 
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'Ye have heretofore directed the attention of the 
Court to the rnisstatement contained on page 9 of 
Respondents' Brief, where it is stated that Dean Har-
mon testified that he had used a tractor to fill in the 
area of the ditch indicated by Exhibit D3. It is stated 
that there is indication that the west side of lith West 
Street is higher than the east side of the Harmon prop-
erties, and that if the Harmons desired they could 
irrigate all of the Harmon property by ditching from 
the point where the main ditch enters the Harmon 
property. There is no competent evidence showing that 
the northern part of the Harmon property may be irri-
gated in the manner indicated, and even if the Harmon 
property could be so irrigated, it would not aid re-
spondents' claim of abandonment. The authorities 
teach that even if a party acquires a new right to serve 
the purpose of an old right, he does not lose his old 
right. McConnell v. Crittenden County., 63 S.W. (2d) 
329, 250 Ky. 359. 
POINT V. 
DEFENDANT RASMUSSEN IS NOT A 
PURCHASER IN GOOD FAITH AND NO 
SUCH CLAilVI WAS lVIADE BY HilVI IN HIS 
PLEADINGS OR TESTIMONY. 
Under Point I of Respondents' Brief it is con-
tended that the only material issue in this case was the 
question of abandonment, and that it was not error for 
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the court to fail to find on the other issues. lTndcr this 
Point v· it is contended that Rastnussen exercised good 
faith in n1aking the agreetnent to purchase the property 
here inYolved, and had a right to rely on the apparent 
aspects of the property he agreed to purchase. There is 
no allegation in the pleadings of defendants' 1naking 
such a claim. No evidence to support such a clain1 and 
no finding in support thereof. The evidence is all to 
the contrary. 
There was a ditch extending from the Firestone 
property on the south of the Rasmussen property north 
along the eastern and then west across the Ras1nussen 
property to the Harmon property, and a gate at the 
head of that ditch. It was common knowledge in the 
neighborhood that in 1958 a fight occurred when the 
Harmons attempted to divert the water through that 
ditch. Obviously, counsel for defendants learned of the 
fight because he brought it out in the cross examination 
of Dean Harmon (Tr. 59-60). 
The law is thus stated in 28 C.J.S. 713-714: 
"The law imputes to a purchaser such knowl-
edge as he would have acquired by the exercise 
of ordinary diligence. Thus where the easement 
is open and visible, the purchaser of the servient 
tenement will be charged with notice ... The 
grantee is bound where a reasonable careful in-
spection of the premises disclose the existence of 
the easement or where the grantee has knowledge 
of facts sufficient to put a prudent buyer on 
inquiry." 
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There are numerous cases cited in footnotes which 
support the text. This Court has so held in the case of 
Rollo vs. Nelson~ 34 Utah 116, 96 Pa. 263. 
CONCLUSION 
It is submitted that plaintiffs-appellants are en-
titled to have the case reversed and to a Mandate from 
this Court directing the Trial Court to make Findings 
of Fact, Conclusions of Law, and to enter a Judgment 
as prayed for in their Second Amended Complaint. 
Respectfully submitted, 
ELIAS HANSEN 
721-26 Continental Bank Bldg. 
Salt Lake City 1, Utah 
Attorney for Plaintiffs-
Appellants 
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